
1. There is no r 
each P F O t I L t  3egation f a  every IJ 

w e v e x ,  a f t e r  the t 
protester o f f e r e d  no further  argument 

n o r  evideaca in s ~ t p p o r t  af its i n i t f a l .  proreat 
allegat%on* It is uar position that  t h f s  p r o t e s t  
allegation was abandoned. Manethelase,  s ince t h e  
protester claims in i t s  reques t  f o r  recons idera-  
tton t h a t  i t  was not: i t s  intention t a  abandon tbirr 
allegation, we w i l l  c o a s f d e r  c h i s  i s s u e  a n  t h e  
merits.  

2,  Although  pradgscts Faported fratra Kurea are axempr 

a p p l i e s  in aLlt marketplaces, b i d  b a s e d  upan fur- 
nishing Korean product t a  t h e  United”States vas 
p r o p e r l y  r e j e c t e d  s i n c e  Korea is aeither B d a s i g -  
n a t e d  n o r  qaaLiEying c o u n t r y  u n d e r  Trade Agree- 
ments A c t  of 1979, which prohibits p # r c h a s t % s  by 
t h e  government  Ercrm other t h a a  d e s i g n a t e d  or 

f r o a  import duty u er Trade Act af 1974, whtch 

qualifytng countrlats. 

Mercer E l e c c r o n i c a  Gorapany (Mercer) r e q u e s t s  
reconsideratian of oar d e c i s i o n  in 

, a-212873 ,  February 9, 1984, 
n, we determined t h a t   meres^ had abandoned its S f i t -  

t i a x  p r o t e 8 t  basif$ and t h a t  its second b a s i s  f o r  p r o t e s t  was 

Mereer contend8 t h a t  the  initial. protest basis was R O C  aban- 
doned and the  second arguraent was t i m e l y  f i l e d .  

u n t i m e l y  f i l e d *  TheFeEore, t h e  p ~ a t e s t  ~ 8 8  d i s m b s s e d *  

I n  fts i n i t i a l  protest f e t t e r  to t B O f f i c e ,  Mercer 
caratended that under the Trade Act a i  I 4 ,  19  U * S * G *  
5 2101, sm. (19821, the. rejectfan of its b i d  was 

argaed that i t s  bid s h o u l d  not: have  bean r e j e c t e d  b e c a u s e ,  
i m p r o p a r +  In subsequent l e t t e r s  t a  t h f s  Office* Mercer 

c 
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contrary to t s f t i a n ,  t h e  nat 
excepcfon t o  e m e n t s  A c t  o f  I 
!4 25tl[b)(2>, e and a l l o w e d  a c c e p t a n c e  of the  
b i d .  In these cer d 9 d  not m ~ n t f o n  f C s  a rgumen t  
u n d e r  the T r a d e  e t h e r e f o r e  c o n c l u d e d  t h a r  
Mercer h a d  a b a n d o n e d  thfs b a s i s  for p r o t e s t .  Mercer 
c o n t e n d s  t h a t  t h e  i n i t i a l  protest basis was n o t  abandoned 
a n d  r e q u e s t s  that w e  r e c o n s i d e r  and d e c i d e  the i s s u e  on t h e  
merits,  

T h e r e  i s  rro r e q u i r e m e n r  t h a  ores ter  r e s t a t e  each  
protest aTXegatXon every ssubm to this Office; 
however, a f t e r  M e r c e r f s  i i t i s1  p r o t e s t  l e t t e r  on August 2 6 ,  
r h Q  prC%tssCer offe?.t.eC? no u r t h e r  a r g u a e n t  n o r  e v i d e n c e  i n  
support. o f  i t s  i n i t i a l  p r o t e s t  a l l e g a t i o n .  Xt was,  a n d  
still i s ,  Q U ~  p o s i t i o n  t h a t  t h i s  protest allagarton was 
abandoned, N o n e t h e l e s s ,  s i n c e  t h e  protester claims that f t  
was nor i t a  i n t e n t i o n  t o  a b a n d o n  t h i s  a l l e g a t i o n ,  we w i l l ,  
c u r m s i d e r  t h i s  i s s u e  o n  t h e  meritsl 

4 

T.n~itatC%on f o r  bids (XFB) Mom DZA900-83-B-ZSO9, i s s u e d  
by t h e  Defense L o g i s t i c s  Agency CCSZA], wa8 for mulrimeters, 
a t y p e  of e l e c t r o a i c s  test e q u i p m e n t *  The XFB i n f o r m e d  
b i d d e r s  that the procurement of this f t e a  was subject ;  t o  t h e  

f.n t h e  Defense D e p a r t m e n t  by DeEense Acquisition Regulation, 
5 6-1600, which p r u h i h i t s  t h e  purchase of  f o r e i g n  end 
products, s u b j e c t  to il n a t P a n a X  i n t e r e s t :  e x c e p t i o n ,  w h i c h  
a r e  from n e i t h e r  d e s i g n a t e d  countries, u n d e r  19 0 , S . C .  
6 Z S l l I b ) ,  n o r  q u a l i f y i n g  ~ o u ~ ~ ~ r i e s - - ~ u c h  a s  %AT0 counrrSos 
with which the Departraexlt o f  Defense has reciprocal d e f e n s e  
p r o c u r e m e n t  a g r e e m e n t s *  

T r a d e  AgrEQmentS A c t  O f  1979, sup,r&, The  a c t  is imp lemen ted  

Hercer s u b m i r t e d  t h e  l o w  bid, o f f e r i n g  to s u p p l y  a 
m u l t i m e t e r  p r o d u c e d  i n  Korea*  En i t s  b i d ,  Mercer c e r t i f i e d  

K o r e a  i s  n e i t h e r  a d e s i g n a t e d  c o r i n t r y  n o r  a qualifying 
country, When O L A  o f f i c i a l s  d i s c o v e r e d  Mercer's e r r o n e o u s  
d e s i g n a t i o n  o f  f t s  multfmeters, tche c o n t r a c t i n g  officer 
d e t e r m i n e d  t h a t  a w a r d  t o  Mercer was prohibited. U L A  o f f i -  
cials i n f o r m e d  Mereex of the r e j e c t i o n  of f t s  b i d ,  c i t i n g  
t h e  applitahle regulations, soIicitation p r o v i s i o n s  and the 
Trade Agreements A c t  of  1979, m. 

i t s  multimeter as a 4 u a r X i f y i n g  c o u n t r y  e n d  product a l t h o u g h  

Mercer c o n t e n d s  that t h e  r e j e c t i a n  o f  i t s  b i d  was 
fmproper b e c a u s e  "Korea is specifFcalZy l i s t e d  a s  a country 
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der t h e  General, S y s t e m  a t  P ~ e f e r e n e e ~ ~ '  u n d e r  t h e  
19'34, 19 U,S.C. 5 2101, et a e q r  C1982). 

There is no  l e g a l  merit  t a  Hereer's p o s i t i o n .  The 
C e n e r a f i z e d  Syseera  of  PreEerences in t e T r a d e  Act  of 19-74 

reason t o  a v e r t u r n  the  rejection o f  ?ferclu?r's b i d .  T h a t  ac t :  
does n o t  d i r e c t l y  r e l a t a  t o  o r  Ilgpose c o n d i t i o n s  on the p u r -  
c h a s e  of s u p p l i e s  by the United Statas- Xn f a c t ,  the pur- 

. p o s e  a €  the a e t  was to g i v e  the p r o d u c t s  of  certain f o r e i g n  
counr r i e ! s ,  s u c h  as Korea, an advantage in a91 w r k a t p l a c e s ,  

Toolsl! Lnc,, 3-202252, June 12, 1 9 8 1 ,  81-1 CP b n h i s  i s  
accomplished under  t h e  G e n e r a l i z e d  S y s t e m  oE P r e f e r e n c e s ,  
w h i c h  p r o v i d e s  f o r  t h e  d u t y - f r e e  entry i n t o  t h e  United 
S c a t e s  of  p r o d u c t s  f r o m  any "beneficiary d e v e l o p i n g  

i s  u n r e l a t e d  t o  the p r o c u r e m c n t  i n  q u e  t f o n  a n d  p r o v i d e s  no 

g o v e r n m e n t ,  p r i v a t e  s e c t a r  o r  general commerce, over the 
products of o t h e r  more d e v e l o p e d  countries* Estsco 

c o u n t r y . "  as u*s,c* (38 2441, 2 4 6 2 ,  

A l t h o u g h  Mercer o f f e r e d  products from Korea  and t h a t :  
country i s  l i s t e d  u n d e r  t h e  C e n e r a % P z e d  §yseea  of  Frefer- 
e n c e s  oE the Trade A c t  o f  1974, t h i s  dues no t  affect t h e  
r e a s o n  f o r  DLA's r e j e c t i o n  of Mercer's bfid;--Korea i s  n e i t h e r  
8 d e s i g n a t e d  country n o r  d q u a l i f y i n g  c o u n t r y  under  the. 
Trade bgreemrmts A c e  of 1979,  supra, and award 2 s  prohibited 
by t h a t  s t a t u t e ; .  

Mercer a l s o  c o n t e n d s ,  contrary to o u r  F e b r u a r y  9 
d e c i s f o n ,  t h a t  i t s  s e c o n d  b a s i s  o f  protest gas timely f i l e d  
a n d  a l s o  s h o u l d  b e  c o n s f d e r s d  on the merfts. Mercer's 
s e c o n d  basks f o r  protest was t h a t  DZA should have gran&e!d 
Mercer 8 w a i v e r  uader the dational interest e x c e p t d o n  to the 
Trade Agreements Act o f  1979, 19 IJ,S.C. f 251l(b)C2). 
Mercer c o n t e n d s  t h a t  i t  raised t h i s  a r g u m e n t  i n  i t s  i n i t i a l  
p r o t e s t  letter r o  this Office. 

We do not a g r e e ,  b f e r ~ e r ~ s  i n & r f a X  b a s i s  f o r  p r o t e s t  
w a s  t h a t  i C s  b i d  s h o u l d  not have been r e j e c t e d  because  Korea 
is l i s t e d  as a qualified earxntrg uhder  the G e n e r a l i z e d  
System a f  P r e f e r e n c e s  of the Trade Act af 1 9 7 4 ,  s u p r a .  The 
second bas%% Ear protest--that D L A  s h o u l d  hava g r a n t e d  

T r a d e .  A g r e e m e n r s  Act  o f  1 9 3 9 - - s h o u l d  h a v e  been r e c o g n i z e d ,  
a t  t h e  f a t e s t ,  by Mercer when i t  r e c e i v e d  D L A 9 s  r e p o r t  of  

M e E ' C Q r  a waiver under  t h e  n a t i o l l n l  f n t @ r e S t  e x c e p t i o n  Of t h e  

Augus t  1 9 ,  1 9 8 3 ,  advif3ing of  DLA's p a s i t i o n  e h a r  t h e  l a t e r  

P 



b j t t e d  an ax?ard. is arguntent was not raised u n t i l  
5, 1983, substant f l y  mar@ than dags a f t e r  it 
ve been known, Therefore, i t  w s u n t i m e l y  and not 
deration. 4 G.F.R. § 21*2(b) ( 9 8 3 1 ,  FUrthermQrE?, 

the I F 3  i n f o r m e d  b3dders: t h a t  the Trade Agreements Act of 
1379, s u e r  applied t o  this procurement a n d  Mercer should 
have known from r e a d i n g  t h e  invitation and the act t h a t  a 
waiver  was necessary* Award was made on August  I t ) ,  When 
Mercer finally made known its need of a w a i v e r  an 
October 25 it: w a s  far t o o  late f a r  this O i f i c e  to t a k e  
effective corrective action, if s u c h  a c t i o n  was called fat . .  

arguments which show chat o u r  earlfer decision un thls issue 
has not a d v a n c e d  ang additional f a c t s  at: ~ e g a ~ .  

was e'f"Tt3neoUEB. 4 C.F.B. 8 2 X * 9 ( a )  ( 1 9 8 3 ) .  

Accordingly, o u r  d e c i s i o n  I s  affirmed. 

o f  t h e  United S t a t e s  ., 




